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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. The Body Shop, Respondent;
8 U.S.C. Section 1324a Proceedi ng; OCAHO Case No. 89100450.

CRDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON

|. Procedural History and Rel evant Facts

This proceeding was initiated on Septenber 11, 1989, when
Conplainant Filed a Conplaint alleging violations of Title 8 of the
United States Code Section 1324a(a)(1)(B) and 8 C. F.R  Sections
274a.2(b) (1) (i)(A), 274a.2(b)(1)(ii)(A and (B) which provides that it
is unlawful for a person or entity to hire for enploynent in the United
States individuals without conplying with the verification requirenents
as set forth in the enunerated statute.

Respondent filed an Answer to the Conplaint on October 19, 1989. In
its Answer, Respondent denied all the allegations of failure to comply
with the record-keeping provisions of the Act and raised affirnmative
def enses. The affirmative defenses raised in its Answer by Respondent
were "~ that Respondent had conplied with Section 1324alB (sic) and has
not violated paragraph 1A with respect to such hiring, recruiting or
referral ."’

On January 19, 1990, Conplainant filed a notion for partial Summary
Decision on all counts, except count 43. On January 31, 1990, because of
additional discovery, Conplainant filed a Mdtion for Summary Decision for
Count 43. In its Mtions, Conplainant contended that Respondent's answers
to its Request for Adnissions constituted a basis for concluding that
there was no genuine issue of material fact in this case and that
Conpl ai nant was entitled to a judgnent as a matter of |aw

On  February 9, 1990, Respondent filed its Opposition to
Conpl ai nant's Mtions for Summary Decision. In its Opposition, Respondent
argued that the notions should be denied because (1) during an education
visit to Respondent's prem ses on Novenber 5, 1987, Respondent's nmanager
was told information by INS agents
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that "~ “left the enployee/manager of the reasonable belief that the
“paper' work requirenent only applied to suspected individual (s) who nay
be undocunented'' and, therefore, Conplainant is estopped from charging
Respondent in this case; (2) there is a factual dispute as to what was
told to Respondent by INS officials during educational visits; (3) a
conpl aint cannot charge paperwork, violations prior to June 1, 1988,
because the statute only permts a citation to be issued for paperwork
violations occurring prior to June 1, 1988. Therefore, Counts 3, 9, 17,
18, 21, 24, 27, and 37 should be disnissed because these counts allege
paperwork violations which occurred prior to June 1, 1988; (4) there is
a factual dispute as to whether or not the enployees identified in the
Conpl ai nt conpl eted section 1 on the date of hire; and (5) Respondent did
not know that he was required to conplete the 1-9 Formwithin three (3)
days of hire and therefore cannot be held liable for failing to conplete
the 1-9 Fornmns.

In its Pre-hearing statenent, Respondent clarified the issues with
respect to summary decision as follows: (1) Was there in fact violations
as alleged by conplaint pursuant to 8 U. S.C. Section 1324a, in |ight of
“effective date' stated under subsections (i) 1 and (i)(2) of 8 U S. C
section 1324a. (2) Was there an " educational visit' consistent with the
| egislative intent under 8 U S.C. section 1324a.

Il. Legal Standards in a Mtion for Sunmary Deci si on

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. show that there is no genuine issue as to any nmaterial fact and
that a party is entitled to summary decision.'' 28 C.F.R Section 68. 36
(1988); see also, Fed. R CGiv. Proc. rule 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
an shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S. Ct. 2548, 2555,
91 L.Ed. 2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See, Anderson v. Liberty Lobby, 477 U S. 242, 106 S.
Ct. 2505, 2510 (1986); see also, Consolidated Gl & Gas, Inc. v. FERC
806 F.2d 275, (D.C. Cr. 1986) (an agency mmy di spose of a controversy
on the pleadings without an evidentiary hearing when the opposing
presentations reveal that no dispute of facts is involved).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for sunmary deci sion adjudi cations, consideration of any " ad-
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mssions on file.'" A sumary decision nmay be based on a matter deened
admtted. See e.qg., Honme Indem Co. v. Fanularo, 530 F. Supp. 797 (D.C
Col. 1982). See also, Morrison v. Walker, 404 F.2d 1046, 1048-49 (9th
Cir. 1968) (" 'If facts stated in the affidavit of the noving party for
sunmary judgnment are not contradicted by facts in the affidavit of the
party opposing the notion, they are admtted' ') U.S. v. One-Heckl er-Koch
Rifle, 629 F.2d 1250 (7th Cir. 1979) (Admissions in the brief of the
party opposing a notion for summary judgnent are functionally equival ent
to adm ssions on file and, as such, nmay be used in deterni ning presence
of a genuine issue of material fact.).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deenmed to be admitted 28
C.F.R Section 68.6(c)(1) (1988). No genuine issue of material fact shal
be found to exist with respect to such an undenied allegation. See
Gardner v. Borden, 110 F.R D. 696 (S.D. W Va. 1986) (. . . natters
deened adnitted by the party's failure to respond to a request for
admi ssions can forma basis for granting sumary judgnent.''); see also
Freed v. Plastic Packaging Mat. Inc., 66 F.R D. 550, 552 (E.D. Pa. 1975);
O Conpo v. Hardist, 262 F.2d (9th Cr. 1958); United States v. Mlntire,
370 F. Supp. 1301, 1303 (D.N.J. 1974); Tomv. Twoney, 430 F. Supp. 160,
163 (N.D. Ill, 1977).

Finally, in analyzing the application of summary judgnent/sumary
decision in adninistrative proceedings, the Suprene Court has held that

the pertinent regulations nust be " “particularized'' in order to cut off
an applicant's hearing rights. See, Winberger v. Hynson. Wstcott &
Dunning, Inc., 412 US 609 (1973) (. . . the standard of
“well-controlled investigations' particularized by the regulations is a
protective neasure designed to ferret out . . . reliable evidence . . .)

I1l1. Legal Analysis Supporting Sunmmary Deci sion

After examining the pleadings and reviewing the legal argunents
presented by both sides in this case, | have concluded that there is no
genuine issue of nmaterial fact and that Conplainant is entitled to
summary decision. 28 C.F. R Section 68.36(c).

Respondent in its Pre-hearing statenment opposes the notion for
sunmary decision on two grounds 1). that it did not receive a proper
educational visit and 2). Conplainant may not charge paperwork viol ations
prior to June 1, 1988, because the statute only pernmits a citation to be
i ssued for paperwork violations occurring prior to June 1, 1988.

1053



1 OCAHO 149

Educational visit

I gnorance of the statutory requirenents is no defense to charges of
violations under the |Inmigration Reform and Control Act. Mester
Manuf acturing Conpany v. INS, 879 F.2d 561, 569-70 (9th Cr. 1989).

. . . It is true that Congress provided for education of enployers during the early
period of | RCA. However, we do not read that accommodation to enployers as in any
way giving theman entitlement to the education, or prohibiting sanctions against
an enployer that can show that it has not received a handbook or other instruction,
or . . . that it has sinply failed to pay attention to them

Mester Manufacturing Conpany v. INS, 879 F.2d 561, 569-70 (9th Cir.
1989).

Paperwork Violations Prior to June 1, 1988

Respondent argues that all violations of IRCA arising or occurring
prior to June 1, 1988, are "~ “grace period'’ violations and
non-enforceable as civil nonetary penalty proceedi ngs. Congress intended
to inpose the obligation to issue a citation only during the 12-nonth
period following the first 6-nmonth general public education period.
United States of Anmerica v. Wialia's Inc., DB.A Wilia s Restaurant,
(OCAHO Case No. 89100259) (ALJ Scheinder, January 5, 1990). The Service
is not under an obligation to issue a citation for violations that
originally arose within the 12-nonth period following the initial public
education period. 1d.

Respondent does not factually dispute that it failed to properly
conplete a Form1-9 for the individuals naned in the Conplaint who were
hired after May 31, 1987, and before June 1, 1988. Further, Respondent
does not show that INS was under a mandatory statutory obligation to
issue a citation pursuant to section 1324a(i)(2). There has been no
showing that INS had "~ “"reason to believe,'' prior to June 1, 1988, that
a violation may have occurred. The Service is not now required to issue
a citation for those paperwork violations that occurred prior to June 1
1988, therefore Conplainant is not precluded from initiating fine
proceedi ngs for these violation which occurred during the citation period
but were not reasonably discoverable by INS until after the expiration
of the 12-nonth citation period. |Id. Cf. United States v. New El Rey
Sausage, (OCAHO Case No. 88 100080) (ALJ Schneider, July 7, 19890.

| conclude that Conplainant is not precluded frominitiating a fine
proceeding for paperwork violations that originally arose within the
citation period because there has been no showing by Respondent that
Conpl ai nant was under any nmandatory obligation to have issued a citation
for those violations. See, 8 U S.C. section
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1324a(i)(2). Thus, Conplainant is not precluded froma summary deci sion
for these allegations in that | find there is no per se " “grace period"'
for violations that originally arose within the citation period. There
is no genuine issue of material fact and Conplainant is entitled to
Sunmmary decision with respect to all allegations contained in the
Conplaint. See, Celotex Corp. v. Catrett, supra.

Accordingly, for the foregoing reasons, | find that Respondent has
violated section 1324a(a)(1)(B) of Title 8 of the US C in that
Respondent hired for enploynent in the United States those individuals
named in all counts of the Conplaint wthout conplying with the
verification requirenents provided for in section 1324a(b) of Title 8;
and 8 C.F.R sections 274a.2(b) (1D (i) (A, 274a.2(b)(1)(ii) (A and (B).

Fi ndi ngs of Fact and Concl usi ons of Law and Order

I have considered the pleadings, nenoranda, briefs and affidavits
of the parties submitted in support of and in opposition to the Mtion
for Summary Decision. Accordingly, | make the follow ng findings of fact
and concl usi ons of |aw

1. As previously found and discussed, | determ ne that no genuine
issue as to any material facts have been shown to exist with respect to
all counts of the Conplaint; and that, therefore, pursuant to 8 CF. R
section 68.36, Conplainant is entitled to a summary decision as to all
counts of the Conplaint as a matter of |aw.

2. That Respondent violated 8 U S.C. section 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the individuals
identified in the Conplaint wthout conplying with the verification
requirenents in section 1324a(B), and 8 C.F.R section 274a.2(b)(1)(i)
(A and (ii)(A(B).

3. The final decision and order in this case shall be issued after
all the issues of liability and penalty anmount have been considered and
deci ded.

SO ORDERED: This 2nd day of April, 1990, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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